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Abstract: Restorative Justice is a new concept of thinking that develops as a response to the
retributive justice system and criminal justice that is considered unsatisfactory to the sense of
justice of the community. The problem arises when drug crimes that are considered victimless
crimes cannot be applied restorative justice in them because there are no victims, on the
contrary, according to other legal experts, they argue that drug abusers themselves are
perpetrators and victims. On the above issues, research has been conducted to find out how
South Kalimantan police investigators, especially the Ditresobat, apply restorative justice in
investigations Drug crimes, what are the obstacles faced and what is the perspective of Islamic
law and positive law in applying ideal restorative justice in drug investigations? This research
uses a socio-legal approach combination of document studies and field studies. The source of
the data was obtained from interviews with five informants (four from the South Kalimantan
Regional Police and 1 informant from the South Kalimantan BNNP). Primary legal materials
used by all regulations related to restorative justice in the investigation process and case
studies of investigations (using 6 case studies) of drug crimes in the South Kalimantan regional
police area. Based on Pustaka searches and interview results, the application of restorative
justice in the investigation of narcotics crimes by Investigators in the jurisdiction of the
Indonesian National Police in the South Kalimantan Region has been running in accordance
with applicable procedures but still gets obstacles derived from its own legal factors, law
enforcement factors, facilities or facilities factors, and community factors. In the perspective
of national law, normative references to restorative justice in drug crimes have not been
comprehensive, so state consistency through law enforcement officials is needed in
implementing different treatment between drug users and dealers. Meanwhile, in the
perspective of Islamic law, victims of drug abuse who undergo rehabilitation do not deviate
from Islamic criminal law because the purpose of jarimah ta'zir in addition to providing a
deterrent effect to the person concerned also has a positive impact after the law is
implemented, namely the safety of body and soul as the main purpose, vision and mission of
the Ditresobat Polda South Kalimantan. Based on the results of the study, the researcher
reconstructed 3 steps that must be taken by investigators in the jurisdiction of the Indonesian
National Police in South Kalimantan Region in implementing restorative justice for drug
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convicts, namely by increasing the progress of investigators in law enforcement against drug
addicts, synergy of assessment teams towards users and socialization of medical rehabilitation
priorities over legal rehabilitation.

Keywords: Restorative justice, drug crime, investigation, rehabilitation

Introduction

Drug abuse has become one of the serious problems that plague communities around the
world. In recent decades, drug abuse has ruined the lives of millions of people and had widespread
negative impacts on various aspects of social, economic, and health life. Both individually and
collectively, drug abuse threatens the well-being and stability of a country.

In Indonesia, drug abuse has been handled quite seriously, for certain perpetrators even
threatened with the death penalty. The severity of the threat of sanctions for these perpetrators
did not have a significant impact in reducing the number of drug abuse. In March 2023, the
National Narcotics Agency (BNN) released data on the disclosure of drug abuse cases in
Indonesia in 2022, namely 43,099 cases, consisting of 42,220 revealed by the Indonesian Police
and 879 cases by BNN.! From the high level of drug abuse, in an effort to overcome it, it is
necessary to find other alternatives, especially in law enforcement, which has been punished
through imprisonment, confinement, rehabilitation or death penalty.

Restorative Justice is a new concept of thinking that develops from society as a modern
criminal law thinking pattern. This concept developed as a response to the approach of the
retributive justice system and criminal justice which was considered unsatisfactory to the sense
of justice of the community. The concept of restorative justice, or what is commonly called
restorative justice in Indonesian, has been accommodated in a small number of national laws.
The only legislation that regulates the restorative justice approach in handling criminal acts is
Law Number 11 of 2012 concerning the Juvenile Criminal Justice System called diversion.?
Regulations regarding the restorative justice approach in handling criminal acts can also be
found in Prosecutor's Regulation Number 15 of 2020 and National Police Regulation of the
Republic of Indonesia Number 08 of 2021. In general, the practice of using a restorative justice
approach is carried out by bringing together the perpetrator and the victim then agreeing on
forgiveness and the amount of compensation for the victim to be restored to its original state.
However, what happens when this restorative justice approach is faced with drug abuse crimes
which are essentially victimless crimes such as gambling, pornography and several other crimes.

Method
This type of research is empirical juridical research, with the approach used is to examine

laws and regulations (positive law) and principles, principles and norms of Islamic law and relate

1 https://puslitdatin.bnn.go.id/konten/unggahan/2023/06/IDR-2023-FI1X_Compresed.pdf, retrieved June 28, 2023.

2 According to Law 11 of 2012 concerning the Juvenile Criminal Justice System (SPPA Law), diversion is the transfer
of the settlement of child criminal cases from the criminal justice process to processes outside criminal justice.
Juvenile criminal settlement through diversion is carried out with a restorative approach. Through a restorative
approach, deliberation is needed and involves all related parties, including children and parents/guardians, victims
and/or parents/guardians, Community Advisors (BAPAS), Professional Social Workers (PEKOS), representatives
and other involved parties in order to reach a diversion agreement.
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to legal values or norms that apply in society. Researchers use several approaches as an integral
part of a study. The approaches taken in this study are:

Empirical juridical is a way of legal research that uses secondary data as initial data, which
is then continued with primary data or field data. Examining the effectiveness of laws and
regulations and research that wants to find relationships (correlations) between various symptoms
or variables as a data collection tool consists of document studies, observations (observations),
and interviews (interviews) sourced from the practice of investigating narcotics cases in the
jurisdiction of the South Kalimantan Regional Police.

Results and Discussion
That the application of restorative justice in the investigation of narcotics crimes by

Investigators in the jurisdiction of the Indonesian National Police in the South Kalimantan Region

has been carried out in accordance with applicable procedures, namely Police Regulation Number

8 of 2021 concerning Handling Crimes based on Restorative Justice where investigators can

consider solving drug crime cases with restorative justice for criminal suspects Drugs are based

on applicable conditions.

1. General requirements consist of material requirements and formal requirements. Material
requirements are explained in the provisions of Article 5 of Police Regulation 8/2021 which
reads:

"Material requirements as referred to in Article 4 letter a, include:

a. does not cause unrest and/or rejection from the community;

b. does not have an impact on social conflicts;

c. does not have the potential to divide the nation;

d. not radicalism and separatism;

e. not a repeat offender based on a Court Decision; and

f. not a criminal act of terrorism, a criminal act against state security
criminal acts of corruption and criminal acts against people's lives."”

2. That obstacles in the application of restorative justice in the investigation of narcotics crimes
by Investigators in the jurisdiction of the Indonesian National Police in the South Kalimantan
Region include:

a. The number of drug users in the South Kalimantan region that is not balanced with the
cost and rehab places is still small and the reluctance of victims and families to report
because of shame are also factors that hinder the effectiveness of the application of
restorative justice in the investigation of narcotics crimes by investigators in the
jurisdiction of the Indonesian National Police in South Kalimantan;

b. Difficulty in bringing together the balance of various interests of parties (perpetrators,
victims, society and the State);

c. Non-observance of basic guidelines and principles that have been formulated on the basis
of principles

3. Examples of strategic steps that must be taken by investigators in the jurisdiction of the
Indonesian National Police in South Kalimantan Region in implementing restorative justice for
drug convicts.
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a. Progressiveness of Law Enforcement Against Drug Addicts, namely efforts to
decriminalize or depenalize (shift criminal acts) to non-criminal against drug abuse rules
in the revision of the narcotics law. Because, drug users or users are actually victims who
make mistakes, not perpetrators of crimes, although Article 127 of Law Number 35 of
2009 concerning Narcotics has led to the application of rehabilitation of users, but the
practice is still punishment of drug users. Thus, the appropriate sanction for the user is not
punishment, but rehabilitation. If the wrong person causes him to get sick, then he must
be healthy through the rehabilitation process. The policy to place abusers in rehabilitation
institutions through an assessment process without a formal trial is a form of
depenalization of drug crimes where abusers, victims, and addicts who were initially
sentenced to criminal sanctions were replaced with rehabilitation.

For example, one of the processes carried out by BNN by doing the process

Healing involving substitutes or substitutes, especially subutek substances. The effect of
subutek substance dependence is such that subutek is replaced with Methadone has a dependent
effect in the medical rehabilitation process.

Drug users themselves who are not involved in the network of dealers or dealers are
included in the type of victims of "self-victimizing victims", namely victims of crimes committed
by themselves. Therefore, the sanctions that are applied to him are sanctions that reflect the value
of restorative justice and not prison sanctions that emphasize retributive justice which is oriented
towards retributive justice. Because drug users for themselves are essentially victims of a crime
who need to get treatment and / or treatment.

When viewed in terms of the health of drug abusers for themselves, especially those who
have experienced dependence, health experts have studied and categorized as brain diseases or
damage to brain cells that work in the human body, where the body controlled by the brain that
has been disturbed due to the use of substances in narcotics causes the body to want these
substances to be consumed continuously. As a result, punishment will not necessarily make those
who are dependent on these substances recover and will not use the substance again, but this
dependence can only be overcome by medical and social processes.

Conclusion

Moving on from the discussion previously described, it can be concluded that this study
initiated a legal formulation in the application of restorative justice in the investigation of narcotics
crimes according to positive law and Islamic law Thus, the application of restorative justice in the
investigation of narcotics crimes by investigators in the jurisdiction of the Indonesian National
Police in the South Kalimantan Region has been running in accordance with applicable
procedures.

When viewed in terms of the health of drug abusers for themselves, especially those who
have experienced dependence, health experts have studied and categorized as brain diseases or
damage to brain cells that work in the human body, where the body controlled by the brain that
has been disturbed due to the use of substances in narcotics causes the body to want these
substances to be consumed continuously. As a result, punishment will not necessarily make those
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who are dependent on these substances recover and will not use the substance again, but this
dependence can only be overcome by medical and social processes.
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