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Abstract
The complexitl' of rnedical nulpractice problems and the challenges faccd lhen proving ttr
cascs lus resultcd in a backlog of cascs in tlrc court +'stcms and tribunals sct up b1 rcgulatory'

and profcssional bodies. Tlrc objectires ofthe research are to demot)strate ho\r the errors atd
mistakes cornlnitted b1' healthcare practitioncrs creale a dilemrna in the Indonesia medical

sen'ices scctor. The current studl' entailed identifying, collecting. summarizing. and s1-nthesizing

esisting rcscarch data rclatcd to thc topic being invcstigatcd. This studl entailcd gcnerating data

or cotlecting data frorn ttre lield: secordary research corcists in identili ing various reliablc

sources that nu-v bc uscd to develop ans\rers to a fonnulated question or tcst a particular

lq'pothesis. The issue of rnedical rnalpractice is a problem rvithin the Indorrcsian legal q'stem.

Paticrtrs c\pect doctors to offer seniccs tlut uill irnprovc tlreir trealth ard s'ettbeing.

Funhsnnore. doclors should intcracl $ith paticnts in a professional tral'and prol'ide salc ard
qualitl' scn'ices. hrdolrsian courts use crirninal lau to addrcss the problenx rclated to mcdical

rnalpraclice. Even thotgh the trend lurs hclped irr ensuring lhat doctors arc held culpable fortheir
acts. it lms also resulted in fear among ph1'siciaru. Tlrere is a need to streatnlinc thc regulation of
rncdical praclicc llrough enactrncnl ofpolicics that lvill not hindcr practitioners froln perforrning

their duties.

Kelryords: Medical rnalpractice. rncdical enors. rnedical rnistakes. regulations. lau's.

professional standards. liabilitJ'. Indonesia

Intmduction
Healthcare practitionem luvc a critical rolc to plaf in inrprot'ing acccss lo safe atd

qualitJ. healthcare scn.ices for conrrnunilies. From timc to time. thel offcr essential sen'ices that

can prelent diseascs. prolnotc good health. and strengthen cotnmunities. families. and inditidual
patients (lmran et al.. 201-t). In all countries. the optirnization oI tlre skills aId capabilities of
hcaltlrcarc professionals is csscntial to lhe rcalization of dneloplncnl goals. International

organizatious such as tlr World Health Organization havc been sorliing rr ith local govenunerts
and other stakeholders to impror,e the delivcry of sen'ices lo tlatients globalll' (Farzi. Farzi.

Alirnohammadi. & Moladoost. 2015). Thc process entails addrcssing factors such as the shortagc

of doctors and nurscs and providing guidclines tlul rvill enablc praclitioncrs to offcr highlualitl
senicss and rnalie appropriale clinical decisions (Winters. Bhannal. & Wilsou. 2016). In some

instanccs. g,overnments rrork rvitl'r haalthcare stakcholdcrs to suppon thc dcvclopment of
cornpetencies of practitioncn through training. research. and sharing of infonnation (Meghea et

al..20l.l). Otlrers create plalfonns through shich tlrose nho belong lo the profcssion lnaS

interact. leam frsnr cach othcr. anall'ze policl options. and dctcnnirrc the tools that u ill prcrnolc
thc collaboratir,e practicc ard the delivery of qualitl' senices to Ftlients (Sarnan" Katanagh. &



Johnsorl 20lf): Halta. 20ltl). TIrc centralit) of heakhcare irt t|r realizalion of cconomic and
social dclclopnlent goals has also madc it rcessary for rcscarchcrs to e\plorc the $ork of
hcaltlrca.c profcssio[als and thc rna rcr in $hich tlle! caq1. out lhcir duties (Wang. Li_ Jiang.
Dcar & Hsic. 2017) Fu(hennorc- atlenrpls llalc bcrcri rnaac to undcrstand holr thc clroiccs ard
dccisions tlut lhc healthcarc prcfessionals likc mrscs and doctors malrc affect the sellbcing of
palicnts ard thc dc\.clopment of a rutior (Ha(a- 20lg). Thc treDd has bcen Il itrcssed in both
dc\.clopd atd dc\elopil8 nations as thc dclirery of qualitr. and safc scniccs is a major
objccti\e i all couDtries.

Mcdical crrors arc onc of lhe profcssioml issucs tl|at affcct the dclir.cr_t of safc atd
qualitv hcaithcare senices lo paricnts. The c\ c s usull)' occur s hcr the practitiorrcr pracliccs
or makcs dccisions lhal arc coutra4. to \hat is expected of them as proflssionnls (So1.dernir.
ltttepclcr. & Men- 2017). Tlre e\.cnts ruJ end up lunnilg the patient. incrcasing the length of
hospital su1- or *orsclirE rhc health conditiol of aD indi\idtEr.-sornc nristakcs arso put d;ctors
atd.rurscs at risk of hannirg thcmsch.cs or contracting d€adl! discascs. Hatta (20 t8) ;pirEd that
rncdical errors catl bc causcd b]'a $idc mrrgc of factors suchas ilrc failurc to mcriculoush cam
out profcssiordl duties. imbilirr ro makc sourd jrrdgments. and lhc disrcgrrd ro rhe eiisling
standads of pmcticc and codes of elhics (Renkema- Broekhuis. & Ahaus. 20u). Maltarl and
Daniel (2017) notcd lhal ftc mistakes [ra]- also be a fonn of medical pracrice thar exlcnds
bc] oM. the 

.idea 
of conducting a negligent act Nhilc in lhe proccss of peionuing pmfessioml

roles. Akacti. Tarp- Kellc!.. Addison. and Kn* (20t6) adied thar soine ,nistaL-es talie placc
\r hen rhc doctor uriutentionar cause iqjuq. death or disabiritl Io patients *hilc strir.iirg to
addrcss a particular hcallh problcD orissuc. Although schola$ haic lal(cn dircrsc approaihcs
* hcn il comcs lo dcfini[g thc scope of mcdical ntsralics. therc is a conscnsls that such crcDts
IE lra.n{l!_toJalierrs ard nul pul a significanl burden oo lhe llcallhcarc s).slem (MakaD &
Daniel. 2017: Tedesco et al.. 2016). Funhcnnore- the erlors ma] result irr costll litigations and
rcsult ir p_ractilioners losing lhci. liccns€s to practice or cngage in actir ilics relited to thedcli\cN of lrcallhcarc scn iccs. Tlrcrcfo{c- a rncdical mistakc-is'a seious issuc thal $arraots
rcscarch bolh at natiorul and intenutiorml le\els.

Mcdical crors maY take diffcrcnl forms and lead lo di\rrse ou(comes Ntlhin the
hcaltlrcarc selting. hr sonrc cascs. thc] rElatc to the administraliol of thc \rong drug. usc of
inappropriate dosage to ffeat a condition. ard treating the rrrong patients. ln other instanccs.
h€althcare_ practitiorcrs rlal end up opcmtirg on the 

".org 
prtle-rr'- coraucdng a trrong-sitc

surgcry (Rclrkcma- Bmckhnis. It Ahaus. 20lt). h all irrsianccs. tlre cr]cnts arc linkcd lo thcrnabihh of. dE.lEalllrcarc practrlroner to follo$ thc taia ao"" proccaurei a_nd sllck to rcirpmtcssronat codes of corduct $hcn takrlrg care of paticnls and inatiing dc.cisio[s ill hospilal
scuings (Classel. Resflr. & Griffin. 2olt,t. E ery patiint cxpeos ro rcctir:e safc ana quatiq carcfmm.nurscs. doctors- ard othcr profcssiomls iu ifre ,reai"ii f]"fa-. in rAiiior. rf,o cripecr thccarEgi\er ro carcfurr]' asscss rheir condition and cornc np $ilh intcn.cnri;;; ar.lt n i addrcss thcurdcrll irrg lrcalth problcm. when medrcar cr-rs o""ur- ih" ,bihq of rr;;;;lriorcr ro take careof the palient and assist them in reco'cring is often quesiorrd. sor"-p"',i.,ua 

"ro 
faniries ma'go alrcad ro repon rhe issues to relerant aurhoritie, iit. rr," porio rij;il;;fi;; ffii

,Tfl'lr-i.:1"_ 
t]."-t lllhc ilN.otted pelsoD (MaliaD & Daniet.20l). i ii.'r,or.l., 

". 
$o(h staring

:,^T:. TE,T 
**s rha( i[rot\,e profGsioruls like nurscs aod indiliduats ma] lrot be atr casriprocess. Im argumnt is based on the nolion lhal sornc lau cnforccmcnt agerries mal not

yltcntaud. rI: rnedrcal c\-ents rn qucsrio[ and lhe data Urorjrri," if.^ as evidcncc. Forrnslarcs. rc hcaltl rccords rclatcd lo paticnt surgrcal proccdurc"s c"; 
";ii.. 

;. urdc*tood scllbl a pcrson u ith a mcdical backgrourd. Haua (:oia) sutcd ttra, ,*O*i"^" ona ,nalpracticcs
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lnight also be challcnginB to prolc because of thc complex and technical uaturc of [ork dolrc b]
profcssionals in lhe licld. Therefore. il ma) bc dillicult for a lal person to idc it a mistakc or
urdcrstard lhc \rodiings of thc tncdical profcssion. The author also addcd that thcrc arc rDcdical
rnalpmctice cascs that lnal bc morc difficult to pro\c tlBn otlr€rs bc€ausc of a \ridc rangc of
frctors such as thc imohed panies- thc nature of lhe proccdurc in qucstio[ atd the outcomc of
lhe ermr

Thc cornplcriq of mcdical malpracticc problcms ard tlrc challenges faccd lrhcn pro\ ing
tllc cases has rcsultcd in a backlog of cases iu lhe coun $slcms and tribumls s€t up b!
regnlatoq atd profcssiol[l bodics (Kassim & Najid. 201{). Sone of tlr€ cascs takc long bcforc
lhc] arc complctc atrd rcquirc lhe use of cnonnous rcsourccs thal corrld olhcnr isc bc dircalcd lo
olher areas of practice suchas tlre training ofdoctors (Kassim & Najid.20l{) Ifthc abore issues
are to be addrcsscd. lan cnforcement agerrcics ard rcgr atory organizations [rust rcl! on ahc
input of cxpc( $itrcsscs and lhose lr ho bclong lo thc profcssion lo undcrstald tlrc cascs (Fazi.
trajporu. Saghaei. & Raraghi. 20t7). Such pcrsons rna) bc caltcd upon ro cxaNi.rc" ixcrprct.
juslit. ad cxplah tlrc actions ofllrc ph\ siciarB during thc care pro\ isiol proccss atd delenninc
N hcthcr lhey nercjustificd or not. In addilion. the persoDs car assisl linr cnforcca in cladi ing
ri hethor the healthcarc prirclilioners rrcrc on the rvrong atd assess thc dalnagcs or rcncdt llrat
ma) bc requircd (S] h,ia ct al.. 2015). Whilc rcll irB on lhc input of llrc c\pcns. tlrc la\ cnforc.ers
should also cnsure that the\ hale flo ulpmfessional intercst in thc case or ha\ c tn] relations $ ith
the parties to the cases.

Researchers contend ttult the proccss of detenninirg \llctlEr the actioN of heal(lrcare
prirclitioncrs $crc conlrun' to \lut is c\pected of tlrcm and thc la\r mal bc a cilil or criminal
la\r{ricntcd (Hc.2011: Unniu. WoolL Wadlo$. Potls. & Dacrc.2015: Imran cl al..20l-t).
Conseqrcntl). lhc la$ cnforccrnent agcrcies and lhc judicial tcam should assist thc \ritnesses to
effecti\.el! use thcir medical expc(ise lo prcscnt eliderEe that can help in lnaking a conclusi\c
and appropriatc decision. Funhcnnorc. thc irNestigalions ard atul!.sis of the facts should bc
dorc in ao objcc(i\ c and non-biascd marlncr to crsurc that justicc is scn cd irrcspcctilc of lhc
problem at hand or lhe idcntit] aod background of tlrc parrics i$olrcd (Rostarni et al.. 2017).
Unfonumtel]. sornc doctorc and members of the rnedical prcfession object to thc idca of acting
as expert lrilnesses or bcirg ilnohcd ir thc iN'estigation process (Ka\anagh. Samarl Banel_ &
Wes(crman. 201 7). Their argunrcnt is ttut thq belong to the profession and are possibb rr orliing
rrith llte pcnon \hose condrrct is bciDg qucstioned (Fazi. hajpour. Saghaei. & Raraghi. 2017).
There arc instanccs \rherc thosc \rho are called upon lo assist in thc pmccsscs of addrcssing thc
rncdical tnalpractices pro\ idc iuccumte ard unsubstadiated ilfonMtiot dut llla] lead tlE coun
or EofessioMl ribunals to malie uninfonncd ard imppropriate dccisioos. These factors and
e\ents are pointc$ to the complex nahrrc of lhc issue of mcdical practice and the challengcs that
arc likcl) to bc faccd .lrhen incstigatillg lhe corducl of doclors (Hatta. 2018). Horre\ er.
altcmpts slrculd al$als bc madc to ga0ler firclual infonnalion lhat rrill eDsurc lhat lhc linal
dccision is not od) made in accordance trith thc la$ but also ill a lratxrr that prctects thc rights
ofboth thc patient and thc accuse pmfessional.

lndonesfu- jrst likc ary other countrl in thc \orld. stnrggles $ ith the problcm of medical
crm$ ard professiorml malpractices among doctors. E\cn paticnt scckirg rrcdical assislancc in
tlre a\ailable iNtitu(ioirs e\pect to gct a rcmcd] frcln his or hcr cordition alrd rccei\ c scn ices
thal $ill promote their lEallh ard \ellbcing (Ha[a.201{a). Furthcrmore. the patienls anticipate
that healthcarc p.ofessionals nill use their skills and c\pcnisc lo idenlil the unded] ing problcu)
and dcvclop thc nlost approprialc irtcnclllion that \.ill lcad to tositirc clinical outcomcs (pan ct
al.. 2015). Holrcrer this is not ahr a\.s thc casc as inslanccs of professionals rMkirg rristakcs or



cngaging ill malpnctices in the course of their duties lu\.c bccn reponed o\.er (hc ] cars (Hatla.

2018). The $ents nral ad\ crsclt aIlccl lhc lrellbeirg of paticnts and lcad to litigalions in thc
courts of lall. In the judicial proccss. thc proscculors aDd lhc lall cnforccrs oftcn lool for
indispcnsablc c\ idence in ordcr to brilg thc casc to a corrclusion and dctcnninc $hal rctmllt
happercd alrd ln\r it affccted the patient. E\-cr-1 indilidual $ho appears bcforc thc coun or
submits drla ard elidcncc bcforc thc judges and lhe imcstigators rnat influcrcc (hc lir|al
decision thot rill bc lalicn regadinB the mancr al hand (So)dcmir. Imepeler. & Mea. 2017). Thc
elidcnc€ that is brought bcforc the couns ma] be in ttle fonn of objcclire data- tcsthnonJ. or
hcarsal. In olhcr cascs. it rna) bc docnnrcrted idonnation. cxpcrt accorults. or circumslantial
clidence For thc ludgc lo makc llr rnosl appropnale ard just decision. il is irrrperali\c lo
coNidcr thc ar"ilabtc ef idcrcc and otlEr co e\tual factors tlui mav help itl undcrstandilg thc
prcfessional malpraclicc or lhe mcdical eror that is being challenged (Hatta. 2{)18). Moreolcr. it
is imporlanl to \rork rrith thosc \rho urdcrstand lhc infonnatio[ dcduced frorn thc hospilal

rtcords and slstcms irr ordcr to arri\ c at a proper conctusiott Udo(unltcl!. tlrc proccss in tlre
lrdorcsial co ext is as complc\ as it is lhc case nith othcr iurisdictiolls arourd lhc \Yorld
(Hatta. 20llt).
Objoctivcs

Thc la$ cDforccrs and jrdicial o{ficer strugglc lo uderslald lhc mcdical c\pcr{ of lllc
case atld rclalc it to thtilgalrstic aspects that should bc tat(co into collsideration before malilu
lhc linal decision. The finof this paper is to e,Qlorc the professioml and legal isstrs associaled

Nith the lllcdical [alpractice in hldonesia. Ftlthennorc. tlrc author i elrds to s] stemalicalll
presctrt conccpls. la$s- facts. and principlcs rclatcd lo lhc problcu of mcdical malpracticcs and

lhc dccisiolrs nudc b1 judges ir srch cascs. Thc prirnary goal is lo dcmoNlralc lroll thc crlors

ard mislakes colunittcd b) hcaltlrcarc pmctitioners crcatc a dilcmma ill the lfldoncsia mcdical

scn ices sector.
Methods

For thc purposc of this stu6. lhc rcsearchcr l\ill focus on a(iclc thal lute becn donc or
thc lncdical r)ralpractices llult may hdoncsian doctors clEagc h nld ho$ such acts flrc dcalt lrith
bascd on lhc c\istiDg legislations.

In this shdl - sccordary rescarch tnethod \rill bc uscd to Sathcr i onnatioll lEedcd to

cxplore tlr profcssiorul and lcgal issucs rclated to medical malpractices and mists ies ir
Indoncsia. Seconda+ rcsearch enlails idcntifl ing collectilg. sumnrarizing. aud syntlrcsizing
c\istiug research data rclated to thc topic beirg inlcsligated. U ike primary studics tlml in\ oh c

gcneratilg data or collcctilg datra from tlE fictd. secotda! rcscarch consists io idc i8irg
\anous rcliable sourccs 0u ma! be used to dcrclop aIs$crs to a fonnulated questiou or tcst a

paflicular r)-pothcsis. lt is irnpcritil c to state that sccondaq rescarch is usrulll done rrith thc
primaD goal ofgclting iDfonution in a quick ald lor-cost ra1. clarif) iItg a rcscarch qucstiort.

nrling oul potenlial proposals. ald alig ng llE focus of a prinuf. stud) to a laBcr populalion.
In tlts casc. lhc approach [as cntircl! uscd to gaifl \'aluable iNights illto lhe problcm of

mcdical malpracticc and tlrc dilemnus faccd by judges and rcgulatoD autlprities lrhen dcaling
\\ith thc issues. Thc infonnation Nas gallrcred fmm a $idc range of sources llut ilrcluded pcer-

rc\ ie$cd arliclcs. tc\tbooks- and coun cascs.

Rcsults
lndonesia. just like an] couDt4 in llrc rvorld. has lan s atd rcgulatiols that arc mcant to

slreau ine thc hcalthcarc slstcm and ctlsurc Ulat doctoE angagc in profcssional praciice. Articlc
I of ttrc Constitution stales that I donesia is a La\ stale. It alloNs for frccdoln of rcligion atd
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promotcs the dignit)' of human beings. In addition Article 33 of the Constitution affinns thal the
prosperiS' of citiz.ens is of pararnount iurportance to the govermnent and leaders in the countr_v.
Tltc othcr elctncnt tha{ defines lhc state is rccognition as rucll as tlre protction of hunran rights
(Bercnsclnt. 2010). Every citiz.cn is treated equalll b3' the golemment and accoded tlre clrancc
to couffibute to thc del'elopment of the country'. Horvever. people should also understarrd their
liabilitl' and tlrc auticipated consequerrces of their actiorx and choices in tlre coursc of tlre ir worli.
The goal of the Indorresia justice s) stem is to gile sanctioru to$ards cilizens rvho alrea{'
anticipate the ardvene effects of their choices ard aclions (Minas & Diatri. 2008: Nadirs'ah
2007: Ralunan 2006). Furthermorc. altcmpts are alrval's rnade to detennine rvhether indir-idtuls
understand tlrc possible intplications of tlreir aclious and go alread to hanu olhsrs. In some cases.
horvever. tle cotuequeirces tlut arc categorized as hannful under the Indonesian constitution
ma1' be caused b1' sorneone rvho does not har,e the intention to hurt or canse irdury to other
people. For instance. a person may' decidc to end the life of a very ill pareut rvith tlrc intention of
relieving him of the misery of sickncss. While the lau rnal' consider the act to bc hannfut. the
perpe{rator has a concern that motivated them to behave in a particular sa1'

120
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According to Bercnschol (2010). a person is not onl)' regarded to be responsible for his
actions. including those that arc objectivell' dangerous. Judges usualll' look at tlrc intentions of a
person as rvell as the comequences of an acl to detennirc rvhetrcr he or slrc is guiltf or ml. The
autlnr added that offensire actions are usualll' complemented by pryclrological conditiom ard
the environment in which a person opcrates. Someone legall.v responsible for his actions should
understand the larv atd horv he or shc n'ill bejudged in a eourt oflan. The disadvantaged party
may be compensated by the court for tlre fault that has been cornmitted against them as per
Article 1365 of the Indonesia Civil Code. From a civil larv point of vieu. medical rnalpractice
and errors usualll- occur rvhen a doctor commils a fault iil IIle coulss of medical sen'ics to
patients. The actions of the doctor mav cause a civil loss to the patient and lead to poor clinical
outcomes suclt as iqiurl . It is rrorth stating that tlle mental ard p$'sical loss. as tuell as death
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causcd to patients b1' a medical praclilioner. is a critical element of malpractice from Criminal
and Civil larv perspectit'e. Thc erncrgence of the civil loss to the patient is the foundation of civil
liabilitl' for th doctors.

From an ontological point of vie*. thc rvork of a doctor entailed practicing in a rnamrcr
that is in lirc u itlt their training and professional stardards. The process also involves taking into
accounl the available infonnation and kmvledge about medical practice and respecting the oath
lo prolect humanit-v b1' providing high qualill' and safe senices. In the same senr. medical
rnalpractice is an act that is charactcrized b1' tlre failure ofa doclor to confonn to the professional
standards of carc and nraking dccisions that can rvorscn the condition o[ thc patient. The issue
can bc caused b1 negligerce during the care provision process. lrck of skill. aud tlrc use of the
rvroug equipment. Doctors arc giveu the pennit to can)' out rnedical procedures and assist
patients to recover from their conditions. Houever. thel' slrould pass the compelenfl" test to bc
ablc to can)' out their duties effectivcll'. Furthennorc. doctors u'orking in Indoncsia requirc
rcgistration lettcrs and tlre license to practicc. Even aftcr meeting these conditions. those ruln
uodi in the nrcdical practice organizations should alrv4's remember tlrat thel' lrare a dut-t to
do'ote their l'orli and life to hurnanitl'. be fair to tlpir tratieils. and offer safe sen'ices.

iffi

t{rcr

r{et

trtsr l I
',t^r .. ll,.rr, j '.,r.r+ a,:r r i i r -, i Ii q.rjrb?\,: j,. ,t

l; igrr re ) : .\ It' d tcu I .\ lo I prru ! r t t' cI u i m s
Otcr the vears. autho$ have striled to explore the larvs relating to rnedical practice ard

lrcs doctors should bc dcalt uith uhcn thcl' fail to rncet tlreir cthical and profcssional dutics. Tlrc
intesligations have revcaled thal there are significanl conflicts ard differences in the prorisions
of the larv relaling to medical practice. The conflicts havc been highlighted rvith regards to tlrc
requirements and provisions of Article 6(r of Irdorcsian Medical Practice Act. Article 29 of
I,(.;\N Nonrur. Articlc 58 r'ersc (2) of l.'L.\.'R1 i'onor i6 I'ahun 2009 alrrd Articlc 8-l of {.'t,.\R1
\bntor. Itt somc cascs. thc disagrccmcnts arc causcd by thc different tertns and clemcnts tlrat
luve been used to describe the subject of medical rnalpractice. Since there is no standard
definition in the Indonesia Lau' q'stem. researchers and experts tend to look into other
jurisdictions ard fields to explore what thc conc€pt is all about. In ddition. thcre is no particular
nonn that is being uscd 1o regulate urcdical rnalpraclicc (Istiadjid. Santoso. Djatmika. & Sugir.
2017: Innansl'ah Prasello. & Minas. 2009: Berenschot.2010: Emirbaler. 1997). It is agailut
this background tlut researchen and experts have called for the creation of legislation and
frarnervorks that defitrc the concept. identifi' dillerent 5'pes of violations. and higlrlight the
liabili$ ard dutics of thc docton. Thc cnactrncr{ of such larvs rvill help in addressing thc currcnt

6

IIil



\.acu$n aM enabling courts and regulatoD agcncies to addrcss (lrc issue of rncdical nulpracticc
cffcctir'cL\.

According lo Articlc I ofthc Mcdical Praclicc Acl. "Mcdical practice is a s€rics ofactio[
done b) a doclor ard dcntisl lo a paticnt in pcrfon llg a hcalth cffon." lt is uorth statiry lhal
Aniclc 2 of thc samc Act slatcs that doctors should practice in accordarcc nith thc Pnncasila
principlcs founded on scicrtific rcscarch and c\-idencc. FunhcnDorc. doctors are c:(pccled to
cngagc in actions that \ill bcncfit palicnts. enhanae the safc\' of se^ice scckcls. and prolccl
humanit-y. Thc dccisions tlul thc doctors lnake should be based on thc desire to pronote equalitJ
amollg paticnts. The primaD puryosc of Mcdical pncticc is fourd iD Aniclc :] of the Medical

Praclice Acl of Indoncsia. The article slDrs that the primal du$ of thosc $ho bclong to the

lnedical profession is to prctect patie s. improle lhc quali$ of sc$ iccs. aM gilc suppon to

scn ice tlscrs. HcaGi is considcrcd to bcone of thc fuudamcntal human rights in lrdonesia and

othcr mrions. Tlrc Diii{ed Nation's Universal Dcclaration of Human Rights states that e\tlvorrc
IlaS a furdamcltal righl to safc alrd qttalit) hcalth scr\-ices tha( Nill ct tlilcc thcir lifa atd
$ellbcing. Il irnplics that the gol cnunenl aod its agetEies should creatc falorablc conditions that

cnsurc llut ciliz.ens call access safe and affordablc scnices (Maru. 2006: Mulder. I99'l: Van

Rooii. 2012 Von Bcnda-Beckrnann. l98l: Pandil & Pardit. 2009). ResearchcB contend thal

hcalthiDcss of a pcNor is dclincd b1 ttE social. mc al. spiritual. altd p\sical trellbcing. Tltc
sen iccs that lhc doctors prolide cDablc citiTcns to lilc a productivc lifc and develop sociall] ard
ph)sicat[ (Pandit & Pandit. 2009). A icle I Vcrsc I of Health Act rccoguizcs tlrc hunratristn of
tlrc sen ices {hat doctors prolide ard tltc cxtcnt to \yhich pEctilioners should go to help palicnts

without thc pror ision of the riBht s€n iccs. doclors Nill not bc ablc 10 suppon their clicnls and

cortribulc to thc delelopmcDt of socicl). Irr otlrcr $ords. doclors lulc a crilical rolc lo pla)' irr

assisting thcir paticnrs in liling their lir es lo {hc fullcsl c\tcflt.
Tlrc significarre of health as a fundamental humal righl has beer rccognizad both in

Indorcsia and intenratioulll. Expeds belicl'e that elet-lore dcscncs high{ualitl lEalth
scn iccs to bc able to liic a lrcalth) lifc. gct a job. and lakc carc of thcir falnilies. As pcr lhc
Unilcrsal Dcclaration of Hunran Rights. c\cry pcrso[ should bc aclorded thc riglrt 1o li\c
adequatcl)-. Thc pro€css entails gcltilg the chancc to rrccess food. clothes. housing. and mcdical

scniccs (Murlht.2007: Bonetli. CirilloMusile Tanzi. & T nchero. 2016: Dc Fciiter. de Gra\.e.

Muijtjens. Schcrpbier. & Koopmars. 2012). Children and nrothers. on thc oth€r hand. requirc

special assistancc ard carc in order 1o deal Nith the challcnges of lifc. ln tlrc case ofchildren- for
il$lauce. parenls should prol.idc social prolcction to cmblc tlrcm to dc\.elop op(itnall!. Hcalth is
a critical clenre tllat dcfircs tlr \relfarc aM safes otsocic! (Tmim. 2009: Fattorc & Torbica.
2006: Cirillo- Husler. & Mulicre- 20ll). It e$ablcs peoplc to aclrcYc lhcir lifc goals afi
contlibute to the dei clopment of thc nation. According to A(icle 2l of rh€ Hcalthcare Act of
Indorresia. thc go\cmNctlt lus thc dutt to organiu-c. plan. and offcr hcalthcarc scniccs. In
addilioll. govemmcrl agencics lu\e been sel up to supen ise lhe qualit] alld safcl] of lhe
scn ices pmvidcd b] doclors. Hospitals. on lhe other hand. delelop tlreir lumar rcsources to

emure llut Ldoncsians are able to access safe and qualiB sen ices. In lhc SlobaliTation era. thc
process ofdereloping tlrc skills ofdoctors ma] entail partrcring *ith intcnutioml organizatiols
in arcas rclatcd lo tcchnolog] and compcteir$ staMards.
Discussion

Doctor bclong to aD honorable and noble profession tkrt is central to lhe developmenl of
a countl and the $ellbeirrg offie socic!'. Thc prdctitiorcrs 1r ho fail to mcct thcir professioDal
and cthical rcsponsibilitics cithcr thmrgh ncgligcncc or ill i crtioo should bc gilcn a
prmishDefi that is equal to thcir faulls. Thc govcmment ard thc couns usc lhc comtitution to
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detennirle rhcther the actions of a doctor are legal or not (Rapp. 20(X); Jcna. Seabull.
Lakda$alla & Clundnr. 2001: Tcdiosi- Gabriclc- & Longo. 2009). To cnsurc llut lhc societ)-
dclclops. a(cmpts should bc nladc to lilnit thc cascs of malpracticc ard crIors thal occur ilr
hospitals ard other carc pm\ ision sctti[gs. PlD.sicians- on thir part. a]c c\pccted to bchalc and

act pmfessionall) and shoN a high lc\ el of rnorali$ (Lopez Ordoficz. Mauriqrrc Bacca & Torres.
2U).1: Marliides & Ne\mar 20lJ). Fu(hennorc. th€! should use tlEir kno$ lcdgc. scicntific
c\idcrce. and lcchnolog) 1o impror o tlE \ cllbeiig of paticnts. To a|oid crroF and medical
malpracticc. therc arc requirelncr s tlut an indilidual should mee{ before bcing allo\ed to
prolidc scn iccs lo paticnts. Fi$1. it is imponanl thal thc pcrson in qucslion bc a gmdlEte of a

rccogDiTcd mcdical sclrool (Pellin & PclliDo. 2015. JeDa- Seabu4'. & LakdaNalla. 20ll). TIle
irdi\.rdual sllould also pass competenc! tests aod gair authorit)' to pmcticc bascd ou lhe
Ildoucsia laNs. Thc Mcdial Prtrticc Acl furthcr states thal a person can oull cngage in nrcdic{l
praciicc aflcr gctting thc nccessary appro\al and liccnscs. Thosc \ lro \ iolalc thc pro\ isiorE of
tllc la\\' risk gctting sanc(ioos orbehg clBrgcd ir a cou( ofla\\.

A rc\ icn of cxisling lilcmturc and la$s rclalcd to mcdical practice sho[ed lhat $hcn
hcallh prdctitiorcrs engagc in uegligelt acls. thq ma) c use selere hann and iqiuD to tlr health
senice recipient. Such indilidtals can be conlicled and imprisoucd for a certain pedod

dcpcnding on tlrc scl cri() oI lhc act ard thc conscqucrccs. Whcn thc ncgligcr[ ad causcs death.
tlrc iN oh cd doctor rnat be irnprisoned for up to lile I ears (Studdci. Mcllo. & Ca$ardc. 2(n6:
Mcllo. Sluddc(. & Kachalia. 20ll). The punishmcnt gi1'en to the perpctmlor of the act miN also
be cnhanccd dcpcnding on the colltext of thc casc ald tlrc implications it has o[ tlrc hcalth and
$cllbcing of thc trrticnt (Jarrcs- 2013: Gallaghcr. Watcrman. Ebcrs. Fms€r. & Lc\ inson. 20ol).
Thc i cntiotl is to dclcr praclitioncrs from cngaging in practiccs tlrat dcpri\ c lhc patic lhc ri8ht
lo lifc and access to high qualit) and safc scnices. lt is Nonh slating that rcgulaloD agcncies
llra) also cotne in to look at thc case and dctennirc the ruture of purishm€nt tlrat thc doctor
should bc gi\cn for ncglcctiDg their profcssioml ard cthical obligations (Rarnirez, Ramircz- &
Larios. 201(r: lambc(. Cc omad. & Smith- 2Ot6). Tlrc pulisluncnt can talic tlrc fonr of
rvantng. uithdrarval of prac(icirg liceNc. and fine. Thercforc. it is tlE dut_\' of the doctors to
cnsure llul lhe) follolr all the sel professioual stardards ard engage in praclices thal $ill nol
cause hann to lhe sen ice rccipierts.

Therc are differeDl criminal prosecutiorrs under thc Indouesian penal codc that har.e been
uitrrcsscd orcr thc lears. In addition- rcscarclren concur tlut tlt critrlinai proseculiofl of
ph! sicians has becrl rccogllizxd in thc lrdoDesia lcgal $stetn sircc lhc carly linrc. ln somc
instanc€s- doctors arE charged for issuing false infonnatiou to patieNs. Section 267 of lhe Penal
Codc prohibits thc issuance of falsc infonMtiou lcttcrs rcg.ding thc absclcc or prcsencc of a

Bi\en discase (G6mcz-Dur;n. Muli-Rosias" & Lailla-Vicens. 2013: Kessler. 201 l). When onc
brcaks this particular la\. he or shc risks bci[g sent inlo prison for up to cighl ]ears. Thc sccond
tlpc of offcnsc that has bccn dcalt with b}' llrc couns is tlre coNmissiol of iodeccll acls agaillst
thc paticnts. ScctioD 29{ part 2 of 0rc Penal Codc prohibits diffcrcnt pcoplc. irclirding doctors
from committiDg irdecenc] agairst the indi\ iduals [nder thoir care. Thc \.iolation of this
panicular la\ ma)- lcad to up lo se\,erl ]cars imprisorlrnent. In oth€r ir6tatEes. the crindlEl
prosccutions rclalcd to llrc disclosurc of codidcfltial infonnaliol. culhanasia. arrd illcgal
abortion.

In accordancc \ith the equaliB principle trcforc lhe laN. ary'. doctor tlrat engages ir a

crirniDal or ncgli8ent acl ma! be subjected to cri[ltDal prosecution. Holvc\er. (hc criminal act
alorc tllat not bc clough (o dctcnninc Ntcthcr thc pln'sician is criminalll liable. TIE intcotion
shor d acconrpar) thc act to hann the paticot or causc iniury to thcm (fie s rea). hl thc rcccnl
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)'eals. tlre concept af mens r(,a has beconre an important topic of debate for researchers and

experts in lnedical malpractice cases aud litigations (: Kaclr.rlia. & Mello.2{}ll: Warman.
Ridgell & Heatoru 201{). Tlr topic has attractcd the attention of experts and researclrcrs uilh a

scction argrring tlmt doctors do not hate the intention to cause pain to paticnts iu the coursc of
their practice- Within the Indonesian legal s).stem. it is onll the actions that are categoriz-ed as

crirninal offenses 6le r the Penal Code or otlrcr legislatiou results in prosscution. The judges use

thc principles of iullum delictum nulla poena sine praevid lege poenali ("no offcnse and rc
penalty rvithout prer-ious crirnirul legislation") to determine whether tlrc doctor in question

should be held crirninalll' liable. h addition. tlrc prosecution process takes into account lhc
cxisting laus- the issuc of negligerKe" and the comequences u'lrcn rnaliing a dctcnnination about
a case.

Conclusion rnd Recommendrtiols
From thc above discussion it is apparcnl that the issue of medical malpracticc is a

problern within the Indonesian legpl slstcn. Paticnts expect doctsrs to offcr scnices (hat \rill
impror,e their lrcalth and nellbcing. Furtlrennore. doclors shonld interact uith patients in a

professional rval' and provide safe and qualitl' senices. Indonesian courts use criminal larv to
address the problems relaled to medical malpracticc. Even though the trend has helped in
ensuring that doctors are hcld culpable for their acts. it has also rcsulted in fear arnoug
plrysicians.

The reluctance b1' sorne doctors to take up colnplex cases that rnay be riskl' out of tlrc
fearof being clrarged nlrcn things go \l'rong can affect access to senices. Tlrcrefore. tlrere is a
nccd for urgcnt rcfonns gcarcd louards addressing cases of medicat rnalpractice. The rcfonns
rnal' be donc through judicial or parliamenlary arncndmeuts. Firsl. thc policc nccd to offcr
necessan' supcn'ision on thc pmsccution and handling of medical cascs. Second. invesligators
should not stril'e to detennine rvhcther rncdialion is possible before the cases are talien to courts.
Finalll. the judges should not excessivell use the Penal Courl to punish doetors for cases thal
could have bccn haudlcd through rncdialion.
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